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Hugh Stewart of N. orthwoodfide, Eſq; 
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The PETITION of Villiam Cuningham of 
Craigends, and others, Truſtees of the deceaſed 
George H _ of Johnſton. 


the Sum of L. 15 Sterling, payable againſt the 5th 
Day of May thereafter. 

It is well known to every one who was acquainted with that 
Gentleman, Mr Houſton, that he never could be brought to pay 
the moſt trifling Debt, without the ultimate Diligence of the 
Law. As tlris was a very diſagreeable Part to be acted by any 
Gentleman to a Friend and Neighbour in the Country, ſo the 
Reſpondent allowed this Bill to lie over, reſting ſatisfied with 
making Demands of Payment, but without proceeding to Ex- 
tremitjes. 

At laſt, being wearied out with Delays, he brought his Pro- 
:eſs before your Lordſhips, and obtained Decreet againſt Mr 
Houſton in Summer 1755. 

This 


H E deceaſed George Houſton of Johnſton granted Bill 
[ to the Reſpondent, of Date the 25th March 1728, for 


(2) 


This Decreet being ſuſpended by the ſaid Mr Honſton, he 
thereafter died; and his Repreſentatives compearing, the Lord 
Shewaltion Ordinary pronounced the Interlocutor recited in the 
Petition, in ſubſtance ſuſtaining Action upon this Bill. 

A very elaborate Petition is preſented to your Lordfhips, pray- 
ing, That Action may not be ſuſtained upon this Bill, as it has 
now lyen over for twenty-ſeven Years ; and every ingenious Ar- 

ument which can occur is very fully ſet forth, to perſuade your 
Lordſhips to that Deciſion. . The following Thoughts are hum- 
bly ſubmitted in anſwer to that Petition. | 

The Petitioners endeavour to eſtabliſh two Things: 1m, 
That, by the Law of Scotland, where Bills are allowed to lie o- 
ver for above twenty Years, Preſcription takes place, and ſuch 
Bill is no longer a Foundation of Debt. 240, That the parti- 
cular Circumſtances of this Caſe afford the ſtrongeſt Preſump- 
tion, next to a Proof, that this Debt, if ever it exiſted, was 
long ago diſcharged. To each of theſe a particular Anſwer ſhall 
be given. | £7 N 

. to the firſt, The Reſpondent is adviſed, that, as the Veri- 
ty of this Preſcription is admitted, and indeed Mr Houſton: him- 
ſelf, in his Bill of Suſpenſion, does not pretend to deny that, it 
is, in every reſpect, a formal Document of Debt eſtabliſhed by 
the Law of this Country, and Action muſt lie upon it, unleſs 


this Ground of Action is loſt by a Preſcription alſo eſtabliſhed ' 


by the Law of this Country. 

The Reſpondent is adviſed, that, by the Law of Scotland, 
there is no ſuch Thing as a vicennial Preſcription of Bills. Theſe 
are proper Securities, of a quite different Nature, and having a 
very different Effect from holograph Writings. And fince the 
Preſcription is limited by no ſpecial Statute, the general Act 
1469, concerning the Preſcription of perſonal Obligations in 
forty Years, muſt take place in the Caſe of Bills. So your 
Lord ſhips found in the Caſe of Strachan, June 1724. And al- 
though, from particular Circumſtances, your Lordſhips have, 
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in ſome Inſtances, denied Action upon Bills which had lyen over 
for a Number of Years, within the long Preſcription ; yet ſuch 
Deciſions have always proceeded upon the Specialties. of the 
Caſe, where the Subſcription was denied, or could not be in- 
ſtructed, or where there were convincing Preſumptions of actual 
Payment, and conſequently Fraud or Deceit upon the Part of 
the Purſuer. 

This Point, viz. the Preſcription of Bills, has been ſo often 
argued before your Lordſhips of late, that it would be impro- 
per to trouble you with many Words upon it. The Reſpon- 
dent apprehends the eſtabliſhed Law to be, That Bills preſcribe 
only in forty Years, unleſs, from ſpecial Circumſtances attend- 
ing them, your Lordſhips ſhall deny Action. And, in no Caſe 
whatſoever, known to the Reſpondent, have your Lordſhips found 
the vicennial Preſcription to take place. In the Caſe of Garden 
of Troup, the 11th of February 1747, the Bill had lyen over 
twenty-eight Years. There indeed your Lordſhips found no 
Action lay, unleſs the Bill was ſupported by Mr Rigg's Oath, 
upon the Verity of the Subſcription to the Acceptance. But 
this was reverſed by the Houle of Lords, and Action was found 
to lie upon the Bill, without that Quality adjected. Even by 
your Lordſhips Deciſion it appears, that you would have had 
no Difficulty to ſuſtain Action, if Mr Rigg had confeſſed the 
Subſcription : And as Mr Houſton, in the preſent Caſe, never 
denied it, the ſame Deciſion muſt follow. In all the other 
Caſes quoted in the Petition, your Lordſhips have by no means 
repealed the public Law, by eſtabliſhing a ſhorter Preſcription 
than forty Years ; bur, upon the particular Specialties in the 
Caſe, have refuſed Action, as there was ſatisfactory Evidence, 
either that the Bills were not truly accepted d the ſuppoſed 
Debtors, or that they were paid. 

The Reſpondent ſhall therefore trouble your Lordſhips no 
longer upon the general Point, but proceed to examine the pe- 
cial Circumſtances of this Caſe, from which the Petitioner 


would preſume, that this Bill had really and truly been paid, 
although 


( 4 ) 
although it continued unretired in the Hands of the Creditor, 

The only Circumſtance from whence the Petitioners would 
have this preſumed is, That Mr Houſton himſelf abſolutely re- 
fuſed that he was owing the Charger any thing; and in his Bill 
of Sulpenſion aſſerted, that he paid Value for this Bill in Lime, 
a Quantity of which he furniſhed ro the Charger, ſoon after 
the Bill bears to be dated, as would appear from his Lime- 
books: Thar it is certain, that Mr Houſton was Proprietor of a 
conſiderable Lime-work ; and as the Reſpondent lived in the 
Neigl:bourhood, he frequently had Occaſion to furniſh him 
with this Commodity: And that Mr Honſton's Aſſertion in his 
Bill of Suſpenſion was corroborated, by an Order or Letter ſent 
by him to the Reſpondenr, deſiring the Loan of L. 10 Sterling 
from him, and informing him that he would have a Kiln of 
20 Chalder, and another of 34 Chalder, which he was reſolved 
to lead to the Reſpondent in the Time of Harveſt. 

The Reſpondent cannot ſuffer himſelf to think, that your 
Lordſhips will be of Opinion, that theſe Circumſtances are by 
any means ſufficient to eſtabliſh the ſmalleſt Preſumption of 
Payment. Mr Houſton's Averment cannot be taken as Evidence. 
He ſays indeed, that it will appear from his Lime-books. But 
theſe are not produced. And the Reſpondent does aver, that 
if ready-money Payments are ſet down in theſe Books, it will 
appear from them, that ready Money was paid for the greateſt 
Part of the Lime furniſhed, and that none will appear ſuffi- 
cient to extinguiſh all or any Part of this Bill. 

Neither does this pretended Miſſive ſtrengthen in any Degree 
this Preſumption of Payment. The promiſing to furniſh a cer- 
tain Quantity of Lime, applies to the L. ro Sterling which was 
then furniſhed, but has not the ſmalleſt Reference to this Bill, 
of which no Mention is made in the Letter. The Quantity of 
Lime promiſed in that Letter does by no means correſpond with 
the Sum in this Bill; nor is it near ſufficient to extinguith both 


it and the Sum in the Letter: And therefore there is not the 
ſmalleſt 


CF 
ſmalleſt Probability nor Preſumpt ion ariſing from thence, that 
this Bill ever was paid. | 
But further, although the Quantity of Lime mentioned in 
this Miſſive, was ſufficient to extinguiſh the L. 10 Sterling then 
borrowed, and likewiſe the Sum in this Bill; yet there is no E- 
vidence, that this Lime, although promiſed, ever was furniſhed 
to the Reſpondent. This alſo muſt be preſumed. So that the 
Petitioner is obliged to raiſe one Preſumption upon the Back of 
another, to found his Argument of Payment. And theſe Pre- 
ſumpt ions too are unſupported with the ſmalleſt Evidence, or 
even Probability. 

The Petitioners ſay, that from this Miſſive it appears, that 
Mr Houſton propoſed to pay the Reſpondent both the Sum in the 
Miſſive, and the Sum in this Bill, the very Week after, by 
furniſhing him with a Quantity of Lime. But as the Miſſive 
makes no particular Mention of this Bill, as the Lime propoſed 
to be ſent bears no Proportion to the Sums in queſtion, and as 
there is no Evidence that Mr Hoſton ever ſent the Lime; it is 
impoſſible from thence to conclude actual Payment of this Bill 
unretired. Nay, it is not eaſy from it to preſume, that Mr 
Houſton even propoſed Payment of this Bill, far leſs that he ac- 
tually performed it; and the Reſpondent apprehends, that Pre- 
ſumptions that Mr Houſton propoſed to pay, will not do. 

In a very recent Caſe, Hamiltons againſt Hamilton of Overton, 
your Lordſhips ſuſtained a Bill which had lyen over twenty-one 
Years, although the Circumſtances in that Caſe were infinitely 
ſtronger againſt the Bill than in the preſent. It was there ſaid, 
That Mr Hamilton, the Creditor of the Bill, could condeſcend 
upon no Loan or Tranſaction betwixt him and Mr Hamilton of 
Overton, upon Overton's own Account, which could give Occa- 
ſion to the granting the Bill in queſtion ; but that the Caſe 
truly was, that, in February 1734, Overton came to Edinburgh 
to tranſact and ſettle with the Creditor in this Bill, Doer for 
the Duke of Hamilton, for the behoof of a Number of Vaſſals, 


the Sale of the Teinds of thoſe Vaſlals Lands : That in this 
| B Tranſaction 
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Tranſaction he himſelf had no Concern, having acquired Right 
to his Teinds before that Time: That the Diſpoſitions to the 
Teinds were all ſigned at the ſame Time, and Satisfaction made 
by the Vaſſals, or others in their Name, by Payment, or grant- 
ing Bills to Mr Hamilton the Doer; and that the Diſpoſitions 


were delivered to Overton, upon account of the Vaſſals; and 


that the above Bill being of the ſame Date with theſe Diſpoſi- 
tions, muſt be preſumed to have been granted for the Price or 
Compoſition of ſome one or other of theſe Vaſſals: And as Mr 
Hamilton behoved to account to the Duke, ſo it cannot be 
doubted, that he would receive Payment from the Vaſſal, for 
whom Overton interpoſed ; but that Overzor's Bill was neglected 
to be taken up at the Time of ſuch Payment. 240, Thar, 
ſome Years after this, a like Tranſaction was made between Mr 
Hamilton and the other Vaſſals, and Overton granted his Bill for 
the Price or Compoſition, amounting to above L. 60 Sterling; 
upon which he immediately uſed Diligence, and obtained Pay- 
ment: And no Reaſon could be aſſigned why this other Bill 
was neglected, but that he was conſcious the fame was not due, 
3tio, The long Taciturnity of Mr Hamilton, who was abun- 
dantly exact in his Affairs, and yet allowed this Bill to lie over, 
although it bore no Intereſt, being payable on Demand, until 
he became ſuperannuated, and his Memory decayed, when at 
the ſame time the Debtor in the Bill was in good Circumſtances, 
and very able and ready to pay all his Debts. 

Theſe Preſumptions your Lordſhips had no Difficulty to o- 
ver-rule, and to ſuſtain Action upon the Bill. It is ſubmitted, 
if they are not greatly ſtronger than the Preſumptions in the 
preſent Caſe. There Mr Hamilton could aſſign no Reaſon for 
his long Taciturnity ; and he appears to have done Diligence, 
and to have recovered other Debts from the Acceprer. Here 
the Reſpondent gives your Lordſhips a very good Reaton for 
his long Taciturnity. Mr Houſton was a Man, it is well known, 
who never could be prevailed upon to pay a Shilling, without 
being forced by Hornings and Caption. Every one of your 

| | Lordſhips 
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Lordſhips muſt feel how diſagreeable a Taſk it is to uſe theſe 
againſt a Neighbour and Acquaintance for a trifling Sum. This 
Indulgence of the Reſpondent, flowing from a Motive of Good- 
nature and Friendſhip, will not have the Effect, it is hoped, to 
forfeit him of his Debt. In the Caſe of Hamilton, a molt pro- 
bable Account was given of the granting of the Bill, and why 
it was not retired. In this Caſe, nothing is ſaid, but that Mr 
Houſton was in uſe to furniſh Lime to the Reſpondent ; and 
therefore it muſt be preſumed, that he furniſhed Lime in pay- 
ment of the Bill in queſtion. This, as it is altogether gratis 
lictum, unſupported by the Lime-books, or any other Evidence 
whatſoever, can have no Weight with your Lordſhips. 

It is faid, That Mr Houſton, though ſometimes ſtraitened, was 
far from being in bad Circumſtances ; and that when he made a 


| Lift of all his Debts, real and perſonal, in the Year 1750, no 
ſuch Debt as the preſent was contained in that Liſt. 


Mr Hoſton's Situation is well known to the Petitioners, and 


the Reſpondent calls upon them to ſay, if, notwithſtanding his 
Land-eſtate and his Coal, he was: not perpetually in want of 


Money ; and that it was abſolutely impoſſible to obtain Pay- 
ment from him without the ultimate Diligence of the Law; and 
that if he could touch a little ready Money, he gave himſelf 
very little Trouble about retiring his Bills, or paying the Debts 
which he owed ; which makes the Reſpondent's Averment more 
probable, that he received ready-money Payments for the Lime 
which he furniſhed, and that the ſame was not imputed in pay- 
ment of this Bill in whole or in part. 


In reſped whereof, &c. 
WA. STEUART. 
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